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Court of Appeals of Maryland. 

MINERS' TRANSPORTATION CO. v. ASSOCIATED FIREMAN'S 
INSURANCE CO. 

Although there may he damages tinder a policy of fire insurance, for goods not 
actually destroyed, as, e. g., for those damaged by water used to extinguish a fire, 
yet the damages must be such as are the proximate result of fire, and happen to the 
property insured. 

The law of general average is not a part of the risk incident to a fire pol'cy, even 
though the policy be on a vessel. 

A steamer, insured under a fire policy, took fire and was sunk to save it ; the 
result was damage to the cargo, which was declared to be subject to general aver- 
age, and the owners of the steamer had to contribute : Held, that they could not 
recover the sum so contributed, from the insurers, under the fire policy. 

This was an action brought by the appellant, owner of the 
steamer " George Appold," on a fire policy, issued by the appellee, 
insuring said steamer against loss by fire. 

It appeared that on the 20th October 1877, while loading at the 
port of Savannah, a fire was discovered among a cargo of cotton, 
stored in the forehold of the steamer, and in order to save both the 
steamer and cargo from destruction, it was found necessary to sub- 
merge the vessel. 

The damages direct and indirect to the steamer itself were esti- 
mated at $2500, and the damages to the cargo at $10,500. 

The adjuster to whom the matter was referred, decided that the 
damages to the cargo were according to the usage and laws of the 
port of Baltimore, subject to the law of general average ; and the 
appellant, as owner of the steamer, was obliged to contribute to 
the cargo the sum of $5231.29. 

The steamer was insured by the appellee and other fire compa- 
nies to the amount of $80,000, and the cargo was insured under 
marine policies. 

The fire companies tendered themselves ready to pay $2500, the 
amount of damage sustained by the steamer ; but the' appellant 
claimed that, in addition to this sum, he was entitled to recover the 
amount paid by him under the law of general damage to the cargo. 
And this was the sole question at issue. 

Charles Marshall and William A. Fisher, for appellant. — The 

question is whether fire was the immediate cause of the loss claimed. 

Actual combustion is not the test. Damage by water is covered 

by a fire policy, and such damage is the immediate consequence of 
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fire, when necessarily incurred for the purpose of protecting the 
insured subject from destruction by combustion : City Fire Ins. 
Co. v. Oorlies, 21 Wend. 367 ; Welles v. Boston Ins. Co., 6 Pick. 
182; Geisek v. Orescent Mut. Ins. Co., 19 La. Ann. 297; Scrip- 
ture v. Lowell Manf. F. Ins. Co., 10 Cush. 356 ; Case v. Hartford 
Fire. Ins. Co., 13 111. 676, 680 ; Nimick v. Holmes, 25 Penn. St. 
366. 

The insurers will be held to have contemplated all perils to which 
the vessel was exposed by reason of the peril insured against. The 
policy is upon a vessel " trading from Baltimore to Boston and 
elsewhere, as a general freight steamer, while running, or in port 
or harbor." Here is a ship insured, and insured as a freight ship ; 
insured in port and on a voyage. Should she take fire, and in 
putting out the fire water be used, it is not denied that the physical 
damage done to the corpus of the ship by the water so used must 
be borne by the insurer. But one way to extinguish fire in a ship, 
and especially in a freight ship, familiar to all who know what 
ships are, is to scuttle her and fill her with water. Sometimes this 
course is the only course ; and by the eighth condition of the 
policy, it is made the duty of the insured to do all in his power for 
the safety and protection of the property insured. But if she be 
scuttled voluntarily, having a cargo on board, she cannot be scut- 
tled without subjecting the cargo to damage, and the damage thus 
voluntarily suffered by ship and cargo for the preservation of both, 
if successful, gives rise to a liability on the part of each to contri- 
bute to pay the loss. 

As to whether this loss is the immediate result of peril insured 
against : Peters v. Warren Ins. Co., 14 Pet. 99 ; Gen. Mut. Ins. 
Co. v. Sherwood, 14 How. 351 ; Dent v. Smith, L. R., 4 Q. B. 
414 ; 1 Parsons Mar. Ins. 554, 555 n., where the author questions 
the decision of Judge Story in Peters v. Warren Ins. Co., supra, 
on the ground that the loss there allowed, as one within the policy, 
was a loss growing out of the particular local law applicable to the 
collision, and not out of the operation of the general maritime law, 
as in this case. 

John H. Thomas and George Hankins Williams, for appellee. 

The opinion of the court was delivered by 

Kobinson, J. — Were this a question to be determined purely 
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upon equitable principles, there might be some ground to support 
the appellant's contention. 

The steamer was fully insured by the fire companies, and in the 
event of its destruction by fire, they would have been liable for the 
entire loss sustained by the appellant. In that event, instead of 
the sum of $5231.29, now claimed by the appellant, they would 
have been obliged to pay the entire amount covered- by their 
respective policies. If the steamer was saved from destruction by 
being submerged, and the appellant, as owner, was in consequence 
thereof obliged to pay $5000 for damages to the cargo, it would 
seem but fair and equitable that he should be reimbursed a loss 
thus incurred for the benefit and protection of the insurers. 

The liability, however, of the insurer is one arising upon con- 
tract, and must be determined by the terms of the policy upon 
which this suit is brought. It is hardly necessary to say that a 
policy of insurance, like any other contract, must be construed 
according to the evident intention of the parties, to be gathered 
from the language used, taken in connection with the subject- 
matter to which it refers. 

The rights and obligations of the parties to this suit must, there- 
fore, be determined by the contract as made between them, and we 
have nb power to add new conditions or to extend the risk beyond 
what is fairly within the terms of the policy itself. 

Now what are the terms of this policy ? Looking to the face 
of it, we find the thing insured is a steamer, and the peril insured 
against is loss by fire. No other risk was assumed by the insurer, 
and indemnity against loss from this peril, and this alone, was the 
consideration for which the premium was paid by the insured. 
Here, then, is a contract in regard to a specific subject, and made 
for a specific purpose, and by it the correlative rights and obliga- 
tions of the parties must be determined. It is not contended that 
the appellee has in express terms agreed to reimburse the appellant 
for losses which as owner he might be obliged to contribute to the 
cargo ; but the argument is, that the insurer is liable for all dam- 
ages resulting directly from the peril insured against, and that 
actual combustion is not always the test by which such damages 
are to be ascertained. This in a certain sense is true. The 
insurer of a stock of goods may be liable for damages caused by 
watei, although the water was used to extinguish a fire upon the 
house in which such goods were stored. And upon the same prin- 
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ciple it has been held, that the insurer of a house is liable for its 
destruction when such destruction was absolutely necessary to 
arrest the progress of a fire in a city : City Fire Ins. Co. v. Cor- 
lies, 21 Wend. 367 ; Witherell v. Maine Ins. Co., 49 Me. 200 ; 
Geisek v. Crescent Mut. Ins. Co., 19 La. Ann. 297 ; Hillier v. 
Allegheny Ins. Co., 3 Penn. St. 470 ; Thompson v. Montreal Ins. 
Co., 6 U. C. Q B. 319. 

In these and other like cases, the law presumed that the parties, 
from the very nature of things, must have contemplated the natural 
and physical consequences resulting from the peril insured against. 

So in this case, the appellee is not only liable for the damages to 
the ship from actual combustion, but also for damages to the vessel, 
resulting directly from the means used to extinguish the fire. But 
the liability of the insurer arising in cases where the peril insured 
against has been the proximate cause of the loss, has never been 
held to cover damages to other property not insured by the policy. 

If, then, the appellant is entitled to recover in this suit, it must 
be upon the ground that the law of general average, by which he 
was obliged to contribute to the loss sustained by the cargo, consti- 
tutes and forms a part of the risk assumed by the appellee. Fire 
policies, it is well known, have been in existence for centuries, and 
it is but fair to presume that cases like the present, where the 
vessel has been insured by such policies, and the cargo insured 
under marine policies, must have frequently occurred ; and yet no 
case has been found in which it has been held that the fire policy 
must contribute to the loss sustained by the cargo. Not only this, 
but the proof in the record shows that the usage and laws recog- 
nised by mercantile men, and by which such policies are construed, 
are all against this contention. In determining for the first time a 
question arising upon insurance, such usage and laws are entitled 
to weight, not only because they are approved and sanctioned by 
practical and sagacious men, in regard to a subject-matter in which 
they are alike interested, but also because the parties must be pre- 
sumed to have contracted with reference to them. In fact, it has 
been said that the whole law of insurance has done little else than 
to adopt such laws and usages, and to give to them the force of 
authority. 

In the absence, then, of any authority to support the appellant's 
contention, let us see whether it can be supported on principle. 

The whole scope and object and purposes of & fire policy are dif- 
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ferent from those of a marine policy. By the former, the insurer 
agrees to indemnify against loss by fire. That is the only peril for 
the loss by which he agrees to become responsible, and we have no 
right to enlarge the contract or to extend the risk by implication. 
By a marine policy, the underwriter engages to pay not only the 
loss or damage to the thing insured, but also to reimburse the 
owner all sums paid by him under the laws of general average. 
General average is a contribution by all the parties in a sea adven- 
ture, to a loss sustained for the common benefit of all. 

In such cases, where any sacrifice is deliberately and voluntarily 
made, or any expense is fairly and bond fide incurred, to prevent 
total loss or some greater disaster, it is but just and right that the 
sacrifice or expense should be borne relatively by the owner of the 
ship, freight and cargo, to the end that the loss may fall equally 
upon all the parties in interest : Birkley v. Presgrave, 1 East 228 ; 
Hallett v. Wigram, 9 C. B. 580 ; Fletcher v. Alexander, 37 L. J. 
(0. P.) 196 ; L. R., 3 C. P. 380. 

For risks thus assumed, and which may be said to be co-exten- 
sive with the perils of the sea, embracing general average, salvage 
and abandonment, the insured pays a premium more than five 
times greater than the premium against loss by fire alone. 

If the appellant desired protection against the risk of general 
average, or against other perils of the sea, he should have insured 
under a marine policy. If he preferred to insure at a lower rate 
of premium, and to take upon himself all risks, other than loss by 
fire, he has no reason to complain because the insured refuses to 
reimburse him for a loss not covered by the policy, and which, by 
the well-settled law of insurance, constituted no part of the con- 
tract between the parties. 

In the many cases relied on by the counsel for the appellant, the 
questions considered and decided arose on marine polities, under 
which the right and obligations of the parties are altogether differ- 
ent from those belonging and incident to a fire policy. 

The policy sued on in this case limits the liability of the appellee 
to losses to the steamer itself by fire, and upon such a policy the 
appellant is not entitled, either upon principle or upon authority, 
to recover the amount which by the law of general average he was 
obliged, as owner of the vessel, to contribute to the cargo, even 
though the damages to the cargo were occasioned by the means 
used to extinguish the fire in the vessel. 
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The statement of facta shows that the damages, direct and indi- 
rect, to the steamer were $2500, and this sum the appellee tenders 
itself ready to pay. There was no error, therefore, in refusing to 
grant the appellant's prayers, and the judgment below must be- 
affirmed. Judgment affirmed. 
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supreme court op the united states. 1 
supreme court of illinois. 4 

supreme court op iowa.* 

supreme court of michigan. 4 

supreme court of missouri. 5 

supreme court op new jersey. 8 

Action. 

Evidence — Void Note — Recovery of Consideration. — Where a pro- 
missory note has been rendered void by a material alteration, made 
without fraudulent intent, the payee may recover upon the original 
consideration, and may establish the indebtedness as though no note 
had been executed therefor, by any evidence he may have, either writ- 
ten or oral, which has not been vitiated by the alteration : Morrison 
Bros. v. Huggins and Harris, 53 Iowa. 

Assumpsit. 

On Waiver of Tort. — Where mortgaged goods have been converted 
and sold, the mortgagee cannot bring assumpsit for the amount re- 
ceived : Carpenter v. Graham, 42 Mich. 

Attorney. 

Costs when Attorney is Party.— -Where an attorney is a party to an 
action, and obtains a judgment in his favor, he is entitled to the same 
taxable costs as if he had conducted the action as attorney for some 
other person : State, Drake, Prosecutrix, v. Berry, 13 Vroom. 

Liability, for abuse of Civil Process. — While an attorney-at-law acts 
merely in the character of attorney, making use of the process of the 



' Prepared expressly for the American Law Register, from the original opinions 
filed daring Oct. Term 1880. The cases will probably be reported in 12 Otto. 
8 From Hon. N. L. Freeman, Reporter; to appear in 97 Illinois Reports. 

* From Hon. John S. Runnells, Reporter ; to appear in 53 Iowa Reports. 

4 From Henry A. Chaney, Esq., Reporter ; to appear in 42 Mich. Reports. 

* From T. K. Skinker, Esq., Reporter ; to appear in 71 Mo. Reports. 

8 From G. D. W. Vroom, Esq., Reporter ; to appear in vol. 13 of bis Reports. 



